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MR. JUSTICE THOMAS: 

There are before the Court three applications relating to a dispute under a 

policy of insurance issued by a Singapore insurer to an Australian subsidiary of a 

multi-national company. A specifically negotiated clause provided for English law and 

jurisdiction. 

Proceedings were begun by the insured in this court and in Australia. The 

insurers applied to stay the proceedings in Australia. They failed. The High Court of 

Australia decided that the Australian Insurance Contracts Act, 1984 applied to the 

policy and that the clause providing for English law and jurisdiction was void under 

that Act. Shortly after that decision was given, the insurers counterclaimed in these 

proceedings… 

The policy 

On June 1, 1991, the insured, Akai Pty. Ltd. (Akai) a company incorporated in 

New South Wales as the subsidiary of a large multi-national Japanese company, 

entered into a comprehensive credit insurance policy with the insurers, People’s 

Insurance Co. Ltd. of Singapore (PIC). PIC did not carry on business in Australia and 

the insurance was negotiated by Australian brokers directly with PIC’s managers in 

Singapore. The policy contained two short provisions which are central to the dispute 

between the parties. Clause VI 9: This policy shall be governed by the laws of England. 

Any dispute arising from this policy shall be referred to the Courts of England… 

It is clear from the evidence before me the law and jurisdiction clause was the 

result of negotiation between the parties. PIC had wanted Singapore law and 

Singapore jurisdiction. Akai had wanted Australian law. The parties compromised on 

English law and the Courts of England. Akai did so after taking legal advice. 

The Loss 

On Jan. 14, 1992, during the currency of the policy, one of Akai’s largest debtors, 

Norman Ross Homeworks Pty. Ltd. (Norman Ross), a retailer, went into receivership. 

The Supreme Court of New South Wales appointed a liquidator on Feb. 10, 1992. 

Akai made a claim in a letter alleging four specific breaches of the terms of the 

policy. … 

The Proceedings Against PIC 

On Mar. 5, 1993, Akai commenced proceedings in Australia before the 

commercial Division of the New South Wales Supreme Court…. 

Under the Australian Insurance Contracts Acts, 1984, a contract governed by the 

law of an Australian state is subject to a provision (s. 54) which restricts the insurer ’s 

right to decline to pay a claim in the event of a breach of policy term. … That is not 

English law. 



Given the breaches which PIC had identified in their letter of Dec. 30, 1992, 

there was a considerable advantage to Akai if their claim could be brought before the 

Court of New South Wales and if those Court would apply the provisions of the 

Act. … 

The Decision of the High Court of Australia 

On Dec. 23, 1996, the High Court of Australia, by a majority, allowed the appeal 

and refused a stay of the proceedings in New South Wales. The High Court based its 

decision upon the Insurance Contracts Act, 1984. 

The Court held: Taken together, ss 52 and 8 manifest a legislative intent not only 

that there should be no power to contract out of the provisions of the Act, but also 

that the regime established by the Act should be respected as regards contracts the 

proper law of which is, or but for selections of another law would be, that of a State 

or Territory. This defeats evasion of the legislative regime by the choice of some 

other body of law as the governing law of the contract. “In the language of 

conflict-of-laws specialists, the policy of this statute has been made a part of 

Australian order public interne and order public international”… 

It is the statute “which demands application in an Australia Court irrespective of 

the identity of the lex clause”. The High Court then considered that both parts of cl. 

VI 9 of the policy---the choice of law and the choice of jurisdiction---were “express 

provisions to the contrary” within the scope of s.8. As the Act applied to New South 

Wales, it must therefore be applied by a New South Wales Court. The effect of s.8 

was that the law of New South Wales applied to the policy. This was because that 

was the system of law with which the contract had its closet and most real 

connection, if the parties’ express choice of law and jurisdiction were disregarded as 

“provision to the contrary”. 

The High Court, having concluded that the Courts of New South Wales should 

apply the provisions of the Act, refused the stay by PIC… 

1. Did PIC submit to the jurisdiction of the Courts of New South Wales with the 

consequence that this Court should recognize the decision of the High Court 

of Australia as finally deciding that the English law and jurisdiction clause in 

the policy is void and unenforceable? 

(i) Was the filing of the notice of appearance in June, 1993 a 

submission? 

…PIC did not have to file that notice of appearance in order to apply for 

a stay… 

(ii) Was the attendance of PIC’s solicitor at hearings in 1997 a 

submission? 

It is the evidence of PIC’s Australian solicitor that he attended these 

hearings as they were ordered by the Court. If he had not done so it would 

have been at the very least a discourtesy to the Court…It is clear from the 

decision of the Court of Appeal in The Atlantic Emperor (No.2) that if a party 

who has merely challenged the jurisdiction of a Court later takes steps that 

amount to a submission will be a submission to the whole of the proceedings; 

that party cannot thereafter maintain his challenge to the jurisdiction. 



In my judgement, his actions were consistent with the continued 

challenge to the jurisdiction. …it is difficult to see how this action can have 

been a submission to the jurisdiction of New South Wales Court. 

I therefore conclude that PIC did not submit to the jurisdiction of the 

Courts of New South Wales and therefore the judgement of the High Court 

of Australia is not one that is recognized as giving rise to a decision binding 

on PIC that the proper law and jurisdiction clause in the policy is void and 

unenforceable. 

2. Should the Court, as a matter of comity, give effect to Australian law and 

public policy by staying this action? 

…1.2(d) of the Rome Convention states that the Convention does not 

apply to agreements on the choice of court. At common law, the validity of a 

jurisdiction clause is generally to be determined by its proper law; there are 

exceptions to that principle, but the only exception upon which Akai rely is 

public policy… 

It is clear that the parties to that insurance policy bargained for English 

law. This Court should therefore give effect to that intention, unless it would 

be contrary to English public policy (which includes international public 

policy) to give effect to the enforcement of the jurisdiction clause which is 

otherwise valid. 

Although the insurance policy has a very close connection with Australia, 

that is not a decisive factor in considering the particular question of public 

policy before the Court. Although art. 7(1) the Rome Convention permits 

effect to be given to the mandatory law of another country “with which the 

situation has a close connection”, the United Kingdom (s. 2(2))… 

In this case, however, the Court is connected with the enforceability of 

the parties’ freely chosen choice of law and jurisdiction in a credit insurance 

policy. In contracts of this kind between commercial enterprises, there is no 

equivalent restriction in English law or Community law on the parties’ choice 

of law. Nor, in my judgement, are the provisions of Australian law which 

operated to restrict the parties’ choice of law. … 

In my judgement therefore this Court should give effect to the bargain of 

the parties and their freely negotiated choice of law and jurisdiction. It 

should mot, as a matter of comity, give effect to the decision of the High 

Court that overrode that bargain and that choice. 


